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CLARIFICATION UPDATE ON CONFLICT OF INTEREST LANGUAGE IN GRANT AGREEMENT
It has been brought to BDAP’s attention that the last sentence of this posted information to the Communicator from 6-22-11, gives the impression that an SCA can never contract with a collaborative board to provide administrative, prevention, intervention, treatment, or treatment-related services.  The sentence reads, “Additionally, SCAs may not contract with any Collaborative Boards to provide any drug and alcohol services (administration, prevention, intervention, treatment, or treatment-related, including case management or recovery support). 
The sentence should read, “Additionally, SCAs may not contract with any Collaborative Boards to provide any drug and alcohol services (administration, prevention, intervention, treatment, or treatment-related, including case management or recovery support) if providing services will create a conflict of interest with any member of the collaborative’s board.” 


The Bureau of Drug and Alcohol Programs (BDAP) received a specific question relating to an SCA’s ability to contract with Collaborative Boards.  Generally, a Collaborative Board is an entity that has been established to meet a grant agreement’s State Health Improvement Plan requirement and which emphasizes the coordination of state resources at the local level or serves as a way to educate other agencies or programs about the availability and access to specific services within an SCA’s geographic area.  These Collaborative Boards often include individuals who either are members of the SCA’s Board or who represent SCA staff or board members, other human service offices or programs, contracted providers, managed care employees, elected or appointed government officials, local hospitals, probation and parole officers or employees, county assistance offices, and the like.  The specific question asked is how “conflict of interest” or “adverse interest,” as defined in the SCA’s grant agreement, affects circumstances when an SCA may or may not contract with such Collaborative Boards. 

The following provisions of the current grant agreement (2010 – 2015) are relevant:
Appendix D – Program Specific Provisions
VIII.   INTEREST OF THE GRANTEE 

A.  The Grantee shall comply with the requirements of Paragraphs 23, 36A(4)(a), 36A(4)(b) and 36G of the Standard General Terms and Conditions, Rev. 10/06, with regard to adverse interests. For purposes of this Grant Agreement, having an adverse interest means being employed by or sitting in an advisory position to; having a contract or agreement to provide services or materials, supplies, equipment, land or other personal or real property to; or having more than five percent ownership interest including ownership in the aggregate by such person and any immediate family member in a company, corporation or organization with whom the Grantee contracts. For purposes of this Paragraph, a member of the immediate family means a parent, sibling, spouse, child, grandparent, grandchild or in-laws. 

B.  The Grantee shall not make any contract for reimbursable services (other than an employment contract addressing duties to be performed as a member of the governing body or Board, or Advisory Board, or an employee of a Grantee) with: 

1. Elected or appointed county officials or any member of their immediate families. 

2. Members of the governing body or Board of Directors, or a member of the Advisory Board of a Grantee, or a member of their immediate families. 

3. Employees of the Grantee or any member of their immediate families. 

4.  A company, corporation, or any organization that operates either for-profit or not-for-profit, in which any person listed in subparagraphs B1 through B3 has an adverse interest, as defined in subparagraph A above. 

C.  The Grantee shall not make any contract for reimbursable services with any company, corporation, or any organization that has on its Governing Board any prevention, intervention, treatment or case management providers who contract with the Grantee.

Standard General Terms and Conditions 
23. INTEREST OF CONTRACTOR:

The Contractor covenants that it presently has no interest and shall not acquire any interest, direct or indirect, which would conflict in any manner or degree with the performance of its services hereunder.  The Contractor further covenants that in the performance of this Agreement, it shall not knowingly employ any person having such interest.  Contractor further certifies that no member of the board of the Contractor or any of its officers or directors have such an adverse interest.

36. CONTRACTOR INTEGRITY PROVISIONS:
A.  For purposes of this paragraph only, the words “financial interest,” shall have the following definitions:

(4)(a): Ownership of more than a five percent interest in any business

(4)(b): Holding a position as an officer, director, trustee, partner, employee, or the like, or holding any position of management

G. Except with the consent of the Commonwealth, the Contractor shall not have a financial interest in any other contractor, sub-contractor, or supplier providing services, labor, or material on this project

            In general, the above grant agreement provisions are implicated when a Grantee contracts with another entity and the Grantee, its members or its staff, also serve on the board or as an employee of the contracted entity.  The issue concerns the Grantee contracting with the other entity where an individual might be able to “influence” the Grantee on behalf of the contracted entity.  It is not necessary that the individual actually uses his or her influence for that purpose, but the language is to prevent the possibility of adverse interest from occurring.  It should be noted that these conflict of interest provisions apply regardless of whether an individual receives any actual financial gain and regardless of what funds are used to pay the contracted provider. Further, these provisions do not provide for any exception for the individuals to resolve the conflict by abstaining from voting on matters.  

                Notwithstanding the above, however, SCAs may contract with Collaborative Boards to cover nominal non-drug and alcohol expenses (e.g., meeting rooms and newsletters).  

Additionally, SCAs may not contract with any Collaborative Boards to provide any drug and alcohol services (administration, prevention, intervention, treatment, or treatment-related, including case management or recovery support).  

Contact Person(s): Maureen A. Cleaver, Director, Division of Program Monitoring; (717) 783-8200; mcleaver@state.pa.us 

